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Always Free?

By Franklin Crabtree
Executive Director

ustice is what
love looks like
in public,
according to

Princeton University Professor Dr. Cornell
West. But “justice” in Cambridge,
Massachusetts, recently took on an
entirely different persona.

It was there, in mid-day July, at the private
residence of renowned professor Dr. Henry
Lewis Gates, Jr., that what passed for
justice resembled something more like a
scene from Mississippi Burning. Though
some facts remain disputed, we now know
an officer responding to a possible breaking
and entering ended up arresting Dr. Gates,
at his own home, after reasonably being
shown that Gates lived there. By the time
Sgt. Crowley baited an understandably
irate Dr. Gates to his front porch (a public
place?), “justice” had assumed the form
of a disorderly conduct arrest, handcuffs,
and a squad car ride downtown.

A United Nations report defines racial
profiling as, “... the practice of police and
other law enforcement officers relying, to
any degree, on race, color, descent or
national or ethnic origin as the basis for
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subjecting persons to investigatory
activities or for determining whether an
individual is engaged in criminal activity.”
Now we can't exactly crawl inside Sgt.
Crowley’s head and say dispositively that
race was a factor in Cambridge’s version of
‘Gates-gate.’ But as new developments
surface almost daily we cannot avoid a
national discussion of: what if Dr. Gates
were white?

Disappointingly as usual, MSM (mainstream
media) frittered away a golden opportunity
for a potentially illuminating national
conversation about race, opting instead for
hours of reportage on the Obama “beer
summit” and its barbershop cast of
Barack, Joe, Deputy Fife and Hal.
Obviously, the President’s handlers
couldn’t have been more pleased to see
the racism debate so artfully transformed
into a Budweiser bull session photo-op.
Unwittingly, however, the handlers brewed
up their own controversy over domestic vs.
foreign (beer), and so MSM fans (even
those of NPR) were regaled with “the
Germans now own Budweiser” stories for
a cycle or two. Don't expect a boycott.
And over in the Bizarro World we've
come to know as Fox News, Brit Hume
was serving up an indignant brew of his
own, howling how insulting it was “to be
labeled a racist” right here in modern day
America. (Quick, somebody call the ACLU!)

But as the story continued to grow ‘legs,’
the question remained unanswered: What
if Dr. Gates were Caucasian? And it may
also have occurred to you: What if the
incident had occurred here in WV where
mountaineers are always free (mostly)?

In the Mountain State this summer,
ACLU-WV is addressing its own home-
grown variety of racial discrimination. As
reported in several news outlets, our
Campaign to End Racial Profiling is
targeting the issue at the very heart of Dr.
Gates’ experience. To-wit: Black drivers in
West Virginia are 1.64 times more likely
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to be stopped on West Virginia highways
than are white drivers. The stop rate
disparity for Hispanic drivers is almost as
great (1.48). Once stopped, persons of
color are almost two and a half times
more likely to be searched than are white
drivers -- despite data showing they are
less likely to possess contraband (e.qg.,
alcohol, drugs, firearms). Perhaps most
alarming of all: these data were self-
reported by the state and local law
enforcement officials who performed the
traffic stops. (WV Division of Criminal
Justice Services, Criminal Justice
Statistical Analysis Center, West Virginia
Traffic Stop Study — Final Report, Feb.
2009. (See the full report at:
www.wvdjs.com/trafficstops/index.html).

Graced with a grant from our National
mothership, and inspired by the initiative
and energy of our summer intern
Matthew Bova (see pages 4 and 6),
ACLU-WV is bringing the issue of racial
profiling front-and-center. We have
produced a Know Your Rights seminar,
which is being presented at venues
around the state. The seminar not only
focuses on a citizen’s perspective of a
traffic stop and search, but it also
counsels calmness and mutual respect
in the context of the stop-and-search
scenario. The powerpoint version has
been translated into Spanish and
presented to an Hispanic audience in the
Eastern Panhandle, at the behest of
UNIDOS (WV is home to a significant
Hispanic population, not to mention
emigrees and other temporary workers
who happen to be minorities).

In the July legislative interims we began
the first of several dialogues with the
Joint Select Committee on Minority Issues.
Despite the Committee’s dormancy for a
couple of years, it was recently
reconstituted to consider legislation
introduced last winter, at the behest of

(Please see Always Free page 7)
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President’s Corner

By Bill Denman
ACLU-WV Board President

e have

been

active on

the legal
front recently with a
significant victory in
June. The Supreme
Court of West Virginia,
in a unanimous
decision, ruled that a Fayette County
Circuit Judge had erred when he
allowed a foster child to be removed
from the custody of a same-sex couple
who had parented the young child since
birth. The two women were already
approved by the state to be foster
parents. The decision was based on
former decisions that the “best interest
of the child is the polar star upon which
decisions involving children are to be
based” and found that the DHHR did
not even consider the needs of the child
in making their recommendation to
have the child removed. A very fine
article on the case, “The Battle Over a
Baby” by Pamela Paul, was published
in the New York Times Magazine on
Sunday, July 26.

A long-standing issue of interest to the
ACLU of West Virginia has been

conditions in state prisons. You may
have read of a recent report from the
Governor's Commission on Prison
Overcrowding which made a number of
very significant recommendations
including expanding community
corrections options and the construction
of a new medium security prison at the
cost of $200 million dollars. This report
comes at a time when prison
overcrowding is becoming a national
issue. The Washington Post reported
that many states are considering
alternative sentencing methods and
streamlined probation and parole as a
way to keep low-level offenders out of
prison.

A July report, compiled by the Prevention
Resource Center for Governor
Manchin’s Partnership to Promote
Community Well-Being, tracked costs in
the criminal justice system of crimes
linked to drug and alcohol use and
estimated the costs from police
investigation through parole cost the
state nearly $333 million. For example,

in 2008, nearly half the prisoners in
Division of Corrections facilities and
about two-thirds of those in regional jails
were imprisoned because of crimes
linked to drug or alcohol use. Anyone
reading their local paper can attest to
the extent to which arrests for drugs and
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alcohol abuse have escalated in recent
years.

The August 9-14 issue of The Economist
magazine, in its cover story, reports on
“America’s Unjust Sex Laws,” with a
particular focus on sex offender laws,
including the use of registries and
limitations on where listed sex
offenders may live. It is well worth
reading. Part of the problem is the
tendency of lawmakers to increase the
sentences for sex crimes in attempts
to prove that they are being “tough on
crime”. | mention all these reports
because | believe they deal with
issues that need to be addressed
here in West Virginia. We will hold our
annual membership meeting next
year and will see if we can focus on
the prison overcrowding issue and the
recommendations of the prison report.

To subscribe to our
upcoming E-Newsletter
and/or Action Alerts,
please send an email to
mail@acluwv.org

Need a Speaker?

The ACLU of WV provides
speakers for civic clubs,
community meetings,
professional associations,
talk shows on radio and
television, and high school
and college classes around
the state.

To set up a speaking
engagement for your
organization or school,
call the ACLU of WV at
304-345-9246.

.



Plan Now To Attend . . .

ACLU of West Virginia Foundation’s
2009 Bill of Rights Dinner

Saturday, September 26
Clay Center - Charleston

5:30 p.m. - Reception and Silent Art Auction Begins
6:30 p.m. - Dinner

7:30 p.m. - Awards Presentation and Program*

"N With Special Guest Speaker Jim Hightower

National Radio Commentator and NY Times Bestselling Author

Jim Hightower has spent three decades battling the Powers That Be on
behalf of the Powers That Ought To Be — consumers, working families,
environmentalists, small businesses, and just-plain-folks.

He broadcasts daily radio commentaries that are carried in more than 150
commercial and public stations, on the web, and on Radio for Peace
International. A NY Times author, Jim has written seven books, including
“Swim Against the Current: Even a Dead Fish Can Go Against the Flow.”
He also publishes a populist political newsletter, “The Hightower Lowdown,”
which has more than 135,000 subscribers.

*Senator Jeffrey V. Kessler will be presented with the Roger Baldwin Award,
which is given to individuals whose work has advanced civil liberties in WV.

The cost to attend the dinner is $75 per person. For reservations, phone (304) 345-9246
or mail a check payable to ACLU-WV Foundation to P.O. Box 3952, Charleston, WV
25339-3952. Contributions to the ACLU-WYV Foundation are tax deductible to the extent

permitted by law under the IRS Code 501(c)(3) except for $23 per ticket. Please RSVP
by Monday, Sept. 21.

Contributions to the ACLU-WV Foundation will be used for litigation and public education on a broad array of issues

affecting our civil liberties. WV residents may obtain a summary of the registration and financial documents from the Secretary of State,
State Capitol, Charleston, WV 25305. Registration does not imply endorsement.
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ACLU of WV Foundation Legal Docket

By Terri Baur, Legal Director

Stanley v. Rubenstein

A former prisoner who was refused permission to live with his
fiancée while on parole is challenging both West Virginia’s anti-
cohabitation law and his subsequent parole to a program at a
religious mission. The mission’s religious program required him to
engage in Bible study and complete quizzes in Bible-related subjects,
memorize Bible verses, and attend an approved church in the
community. The complainant argues that the anti-cohabitation
statute is unconstitutional and that requiring him to participate in a
religious program as a condition of parole violated his rights under
the First Amendment.

W. Va. Ass’n of Club Owners & Fraternal Orgs. v.
W.Va. State Lottery Comm’n

The complaint in this case alleges that prohibiting limited video
lottery retailers from conducting video lottery advertising or
promotional activities and barring the use of more than 200 words
commonly associated with gambling (e.g. “lucky”) in their
corporate or doing-business-as name violates retailers’ First
Amendment right to engage in commercial speech. The district
court issued a preliminary injunction in September 2007. In
January 2009, the Fourth Circuit reversed and remanded the case
to the district court.

Evans v. Security America, Inc.

This case involves an employer’s refusal to accommodate an
employee’s religious beliefs that prohibit her wearing men’s
clothing and retaliation for reporting sexual harassment. After she
was hired, the employer permitted the employee to wear a skirt until
shortly after she complained about the harassment, when she was
told that she would be terminated if she did not wear uniform
trousers. When she reported for work wearing a skirt, she was
dismissed. A lawsuit filed in May 2007 alleges discrimination
based on religion and gender, and retaliatory discharge.

Hutchinson v. W.Va. State Police

Law enforcement officers executing a search warrant burst into
the bathroom where a young woman was taking a shower. They
refused to let her cover herself even after it was evident that she
was not armed, dragged her into the living room by her hair, and
forced her to lie naked on the floor for approximately 30 minutes
in the presence of the other residents and a number of armed and
masked male officers. The complaint alleges failure to train the
officers and violation of plaintiff's Fourth Amendment right to be
free of unlawful search and seizure and her right to privacy.

Lee v. City of South Charleston

After complainant, an African American college student, stopped
to watch a friend’s traffic stop in the next block, a marked police
car followed him out of a convenience store parking lot and trailed
him, finally pulling him over for a minor violation. After complainant
lawfully refused to consent to a warrantless search of his car, the
officer made him and his passengers exit the car, handcuffed him,
patted him down, unzipped his fly, and searched in his underwear.
The roadside strip search took place in view of passing vehicles.
The complaint alleges violation of the young man’s Fourth
Amendment right to be free of unlawful searches and seizures.

WVEA v. Kanawha County Board of Education

In this case, filed in the Circuit Court of Kanawha County on
December 5, 2008, plaintiffs are challenging the Board'’s policy
mandating random suspicionless drug testing of the County’s
public school teachers and other employees. Plaintiffs allege the
testing violates teachers’ right to privacy and is contrary to West
Virginia public policy. They seek a writ of mandamus, declaratory
judgment, and injunctive relief. The WVEA also moved for and
was granted permission to intervene in a separate action, AFT et
al. v. Kanawha County Board of Education, et al. That case
was removed to federal court, and on December 29, 2008 the
court enjoined enforcement of the policy pending trial. On August
11, 2009, the Board of Education voted to discontinue the random
drug testing policy, effectively ending the case.

Associated Press v. Canterbury

The ACLU of West Virginia joined amici curiae Reporters
Committee for Freedom of the Press, Association of Capitol
Reporters and Editors, Radio and Television News Directors
Association, Society of Professional Journalists, and West
Virginia Press Association in support of the Associated Press. In
2008, the AP submitted requests under the West Virginia
Freedom of Information Act for communications between Justice
Elliot Maynard and Donald Blankenship during Justice Maynard’s
campaign for reelection. At the time, Massey Energy, of which Mr.
Blankenship was President and CEO, had an appeal pending
before the Court. The AP appealed the trial court’s decision that
several of the requested communications were not “public
records.” Amici contend that all the requested records are “public
records” and that the public interest and the public’s faith in the
judicial system will benefit from their disclosure.

Charleston Town Center Co. v. Bumpus

In May 2009, the ACLU of West Virginia Foundation filed a brief
amicus curiae in the West Virginia Supreme Court of Appeals in a
case involving two African American teenagers. The young men
were followed, harassed, and humiliated by Charleston Town
Center Mall security staff, ejected from the mall, then arrested for
trespassing while they attempted to wait for the mother of one of
the youths on the sidewalk outside a mall restaurant. The
ACLU's brief argues that the youths were subjected to racial
profiling, which must be recognized as a factor in the denial of
access to public accommodations.

Brennan v. West Virginia State Police

Plaintiff sued for the return of her computer, alleging that it was
searched and seized without a warrant. Officers went to plaintiff's
home saying that there was a problem involving her minor
daughter and a computer. Then, without plaintiff’s knowing and
informed consent, they viewed the contents of the computer and
seized it, saying that although no crime had been committed they
had to “clean up” the contents and would need to keep the
computer for about six months and return it without the hard
drive. When plaintiff sought the return of the computer, officers
belatedly obtained a warrant.
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Select Committee on Minority
Issues Reconstituted

By Seth DiStefano, Field Organizer

As you will remember, ACLU of West Virginia, in response to the
release of the traffic stop study this past February, drafted and
lobbied for Senate Concurrent Resolution 61. The resolution
petitioned the Legislature to look further into the results of the
Racial Profiling Data Collection Act and propose plausible
solutions to address racial profiling across the state. With
gracious support from our allies in the legislature, we were able
to persuade the Speaker of the House and Senate President to
pick the subject for further examination. The resolution was
assigned to the Select Committee on Minority Affairs, and, during
the July interim meetings, the committee met for the first time in
almost three years.

The committee’s first meeting this July was robust to say the
least. After a quick presentation on the Traffic Stop Study’'s
executive summary results, members wasted no time before
diving into issues they felt impacted minority communities in their
districts. Disparities in access to healthcare, concerns of minority
business owners, wage discrepancies between male and female
workers, and overall relations between law enforcement and
minority communities were all discussed as topics the committee
should return to in months ahead.

It is heartening to see the committee attack its work with the
sense of urgency it deserves. Even more exciting is knowing the
central role your affiliate played in reigniting what will be serious
and deliberative conversations geared directly to confronting
inequalities throughout West Virginia. ACLU of West Virginia is
pleased that the fruits of Senate Concurrent Resolution 61 will
include not just productive dialogue and actions addressing racial
profiling by West Virginia law enforcement, but also a full array of
issues minority communities feel need the attention of the
Legislature.

For the past seven years, your ACLU affiliate has been the
leader in addressing racial justice issues at our State Legislature.
Getting this committee back up and running will, | argue, go
down as one of the most productive contributions to advancing
racial justice work in our state’s history. Each meeting of the
Minority Affairs committee brings with it new ideas and innovative
solutions aimed at dealing with the many and unjust inequities
levied upon West Virginia's minority communities. After many
years of hard work and citizen activism by members like you, we
are pleased to report that a major corner has been turned in the
battle for minority rights. We look forward to updating you on this
committee’s progress and the recommendations they make to
the full Legislature on racial profiling and other issues.

To view the executive summary of the Traffic Stop Study, please
access the following URL:

http://www.wvdcjs.com/trafficstops/reports/
OverviewofStatewideFindings2009.pdf

To view Senate Concurrent Resolution 61:

http://www.legis.state.wv.us/Bill_ Text HTML/2009 SESSIONS/
rs/BILLS/scr61%20intr.htm

ACLU of West Virginia

The Campaign to End
Racial Profiling

By Matthew Bova, ACLU-WV Racial Justice Intern

This summer saw the expansion of the ACLU-WV’s Campaign
to End Racial Profiling. As a law student and intern, | have
been proud to be a part of this important campaign. Before
discussing some of the campaign’s developments, | would
like to briefly discuss our general outlook and strategy.

Naturally, with many civil liberties issues, law enforcement is
viewed as “the enemy,” “the opposition,” the “hurdle that has
to be overcome.” After all, countless civil liberties issues, and
especially racial profiling, involve monitoring and challenging
police power. We have, however, shied away from viewing
our campaign through this lens. The Campaign has made
efforts to reach out to law enforcement, and has consistently
argued that we are not trying to promote hostility between
law enforcement and communities, but we are trying to bring
them together. This is not about who is right and who is
wrong, it is about moving forward with solutions that protect
the rights of West Virginians and that bolster relations
between law enforcement and communities.

This approach can be seen in the particular positions that we
have adopted. Consider our position that consent searches
should be banned or, at the least, people should be warned
of their right to refuse consent prior to a consent search. Our
position is not only that consent searches undermine our
right to be free from baseless searches; they also harm
community and law enforcement relations. People feel that they
are treated unfairly when they are intimidated into saying “ok”
when asked the classic question, “do you mind if | search
your car?” This sense of unfairness promotes distrust and
conflict between communities and law enforcement, something
that helps no one. West Virginia and its law enforcement
benefit when citizens feel that they can trust and rely on the
police, not when they feel that they are constantly targeted
for baseless searches. We hope that this moderate and
conciliatory approach will help us to bring people together so
as to push for legislative reform of criminal procedure in the
upcoming years. After all, our goal is not simply to be right, it is
to convince others that we are right.

But let us not forget the central goal of our campaign: to ensure
that law enforcement uses objective evidence when ferreting
out crime, not skin color. Stops and searches can be
humiliating and intrusive, and people should not be subjected
to them unless they have caused an officer to reasonably think
that they have done something wrong. The assumption that
a person is a criminal because he/she is a minority is
intolerable in a society that claims to embrace equality and
liberty.

Our efforts to promote reform and to build community and
law enforcement relations will culminate on September 10"
with our Symposium on Community and Law Enforcement
Relations, which will take place at WV State University at 6 p.m.
Chief Webster of the Charleston Police Department has agreed
to be a panelist at the event, as have Kenneth Hale of the
NAACP-WV, Dr. Stephen Haas of the WV Division of Criminal
Justice Services, and Ronald Hampton of the National Black
Police Association in Washington, D.C. We are hoping that
members of the Select Committee on Minority Issues will
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New Staff Members

Nancy Hill
1

Nancy Hill, the ACLU
of WV Foundation’s
new development
associate, has a
genuine compassion
for other people. Her
friendliness has a
way of making you
feel at ease the
minute you meet her.

“I love helping people and my parents
were incredible role models who taught
the five of us to always look out for
others,” Nancy said. “I have been so
fortunate during the past several months
to have been able to work part-time for
both Good News Mountaineer Garage and
the ACLU of WV —- two organizations
dedicated to making positive changes in
the lives of people in need. | am very
pleased that the ACLU of WV Foundation
has selected me to serve as the
development associate, and | plan to

Matthew Bova

Law student Matthew Bova, who has
served as the ACLU of WV Foundation’s
racial justice intern this summer, has a
love for the practice of civil liberties law —
a love that is a great asset to our
organization. He has done an incredible
job of expanding the ACLU of WV'’s
Campaign to End Racial Profiling, and he
will be continuing to develop the campaign
and help with research and briefings this
fall while he is in his second year of law
school at George Washington University.

“I have been proud to work with the
amazing people here at the ACLU of
West Virginia and | would like to thank
Frank, Terri, Monica, Seth and Nancy for
showing me that civil liberties work is not
only incredibly important, but incredibly
rewarding as well,” Matthew said. “l am
glad to have spent my summer working to
make West Virginia a better state and |
hope that our work has set the groundwork
for meaningful reform in the near future.”

Matthew attended Pace University for his
first year of law school in his hometown of
White Plains, N.Y. At Pace, Matthew met
his best friend Isaac Forman, the son of
Charleston attorney and ACLU of WV

continue to work with the Good News
staff as a volunteer.” she added.

Nancy is a native of Charleston who
received a B.A. degree in news editorial
journalism from Marshall University in 1978.
After graduating, she worked in
community relations for 10 years at
Thomas Memorial Hospital and for two
years at Eye Physicians and Surgeons. In
1990, she was named the managing
editor for the West Virginia Medical Journal.

“It was an honor to serve as the
managing editor of the West Virginia
Medical Journal for 17 years and work
with physicians, their spouses, and
leaders of the medical community and
state government,” Nancy said. “I left the
WYV State Medical Association when |
was offered the chance to join the staff at
West Virginia Health Right, the free clinic
in Charleston. It was very rewarding to
work with the patients, staff and volunteers
and be able to help so many people in
need every day. My experiences in health
care for 30 years have made me a strong
believer in the need for major health care
reform in this country.”

Board Member Roger Forman and his
wife, Arla Ralston, who works with the law
firm and is active with many non-profit
organizations. Isaac was coming home
for the summer to work at a law firm and
he suggested that Matthew apply for an
internship at the ACLU of WV.

“As a law student and intern, | am very
proud to have been a part of the ACLU of
WV'’s Campaign to End Racial Profiling,”
Matthew stated. “Naturally, with many
civil liberties issues, law enforcement is
viewed as ‘the enemy,’ ‘the opposition,’
the ‘hurdle that has to be overcome.’
After all, countless civil liberties issues,
and especially racial profiling, involve
monitoring and challenging police power.
We have, however, shied away from
viewing our campaign through this lens.
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Nancy is very proud to be a part of the

ACLU of WV Foundation, the charitable
arm of the ACLU of WV, which supports
its legal and public education programs.

“It is important for people to know that
donations to the ACLU of WV Foundation
are tax deductible and make it possible
for us to continue our legal and
educational advocacy,” Nancy explained.
“The ACLU of WV receives hundreds of
calls and letters every year regarding the
violation of civil liberties and we must
remain diligent in our efforts to assist as
many people as possible. | am especially
passionate about LGBT rights, racial
justice, and voting rights. We must stand
up for our leshian, gay, bisexual and
transgender citizens and people of all
races because all people should be
treated equally. | am very active in politics
and we must strive to keep our elections
fair and make it as easy as possible for
citizens to register and be able to vote.”

Nancy and her husband, Paul, have a
daughter, Summer, who is a junior at
Marshall University. Nancy likes traveling,
hiking, swimming and listening to music.

The Campaign has made efforts to reach
out to law enforcement, and has
consistently argued that we are not trying
to promote hostility between law
enforcement and communities, but we
are trying to bring them together. This is
not about who is right and who is wrong,
it is about moving forward with solutions
that protect the rights of West Virginians
and that bolster relations between law
enforcement and communities,” he added.

In spring 2008, Matthew graduated from
Fordham University in New York City,
where he studied history and Middle East
studies. He focused on human rights and
American foreign policy at Fordham and
then started law school at Pace last fall.
Due to his work at the ACLU, Matthew
applied to transfer to a law school that
offered more opportunities in civil liberties/
human rights work. He was thrilled when
he was notified within a week that he had
been accepted at George Washington
University in Washington, D.C. When he
graduates, Matthew plans to pursue civil
liberties work with a possible focus on
Fourth Amendment protections and/or
human rights work with a focus on human
rights abuses in the Middle East and Asia.

Matthew is the oldest of four children and
he enjoys golfing, watching movies, and
Italian food.
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(Always Free Continued from Page 1)

ACLU-WV, relating to informed consent to search at roadside
traffic stops. We are encouraged to see the committee up and
running again under the joint chairmanship of Delegate Cliff
Moore and Senator Dan Foster. In July, at their invitation,
ACLU-WV briefed the Committee on the West Virginia Traffic
Stop Study and our Campaign to End Racial Profiling. We can
reasonably anticipate a meaningful legislative conversation with the
Committee on appropriate approaches to this problem.

Given the insidious nature of racial profiling, it would be naive to
assume that PowerPoints and committee meetings will fully
address it. Advising people of the dos-and-don'ts at traffic stops
and talking with policymakers will not, on their own, eliminate
racism manifesting as racial profiling. Early on, the Campaign’s
Advisory Committee recommended a comprehensive approach
which includes meaningful communication across racial lines,
and especially across those lines separating citizens and police
officers. On September 10, we will begin to reach out across
these lines. The initial Symposium on Community and Law
Enforcement (see details on the back page) will empanel
people representing law enforcement, policymaking, media, and
academia. They will discuss what justice looks like in public, what it
looks like in West Virginia, and what it should look like everyplace.
They will take questions from persons interested in this issue,
including you if you are in attendance. Please plan to attend.

Racial profiling, in essence, is a human rights violation. It occurs
when the state through its law enforcement authority targets
people for demeaning and coercive interrogations, searches,
and detention, based not on evidence of actual criminal activity,
but on an individual's perceived race, ethnicity, nationality or
religion. Racial profiling violates the U.S. Constitution by
denying a person the guarantee of equal protection under the
law, and by infringing on the 4™ Amendment guarantee of
freedom from unreasonable searches and seizures. Not only is
it associated with African Americans and Hispanic people, but
especially since 9/11 it affects Arabs, Muslims, and others who
seem to be “not from here.” It not only occurs at traffic stops,
but in a variety of public (and private, a la Dr. Gates’ residence)
spaces including airports, sidewalks, workplaces (like raids on
poultry farms, etc.), and shopping centers (see our new Legal
Docket entries on page 5 ).

For those of us still wishfully thinking that racial discrimination is
not a problem, we need only to watch the reruns of the
confirmation hearing of Justice Sotomayor, especially the part
where Senator Coburn (R-OK) suggests that Justice Sotomayor
has some ‘splainin’ to do. Of course, Senator Coburn was
oblivious to the fact that Justice Sotomayor is Puerto Rican, not
Cuban like Desi Arnaz. And the good Senator may have some
‘splainin’ of his own to do in 2042, when America becomes a
white-minority country (Source: U.S. Census Bureau).

To be sure, racial profiling was not invented in West Virginia, nor in
Cambridge MA for that matter. And despite what we would like
to believe about our society, especially in the wake of an historic,
watershed moment like the presidential inauguration just a few

ACLU of West Virginia Foundation

months ago, it only takes less than 10 minutes in Cambridge -- or
a few minutos of the Sotomayor hearing -- to remind us of from
whence we come, and how far we have yet to go. An UN expert
on racism put it like this:

Racism and racial discrimination have profoundly and
lastingly marked and structured American society. The
United States has made decisive progress...(h)owever, the
historical, cultural, and human depth of racism still permeates
all dimensions of life in American society.

I'm looking forward to seeing more love/justice in public -- what a
concept!
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also be joining the panel. The symposium will promote
discussion and dialogue between people of different
perspectives on law enforcement policy and we hope that the
event will move us one step closer to the adoption of the
legislation that we have researched and developed.

In tandem with the symposium, we are organizing Know
Your Rights Seminars to inform people of their constitutional
rights when stopped, searched and arrested. A seminar has
been conducted in Martinsburg, and we have two more
seminars scheduled for September 24" in Beckley and
Bluefield. We also have presented a forum on racial profiling
at the NAACP State Convention. | have found that West
Virginians are not only eager to discuss their constitutional
rights when encountering law enforcement, they are also
eager to exercise them and to take a stand against police
misconduct.

Litigation is also an important part of our campaign. This
summer | have had the opportunity to work on multiple
Fourth Amendment cases involving consent searches and
police misconduct. These cases not only send a message
that West Virginians’ value their constitutional rights, but
they also deter law enforcement from committing
misconduct. | have learned so much working with ACLU
Legal Director Terri Baur. Under her direction | performed
research on consent search law in West Virginia’s State
Constitution and have crafted an argument for a consent
search warning requirement that we hope can be used in
future litigation.

The upcoming West Virginia Supreme Court decision in
Bumpus, a case involving security guards profiling young
African American teenagers visiting a mall, is also an important
case on racial profiling and is one that we should all monitor
closely. The same holds true for Lee v. South Charleston, a
case involving a young African American who was subject to
an unconstitutional strip search on the side of the road.

In the end, if we succeed in nothing else, we will have
promoted dialogue, discussion, and thought about minority
rights, law enforcement power, and privacy interests. In a
country where apathy seems to be the beverage of choice,
this is certainly an accomplishment. Dialogue and discussion
is also the necessary predicate of any meaningful change in
law or policy. After all, most people really do not want to live
in a state or a country that denies freedoms and equality —
sometimes it just takes a little pressure and persuasion to
make them realize it.

7  www.acluwv.org
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