JS 44 (Rev. 04/21)

CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM,)

L. (a) PLAINTIFFS DEFENDANTS
THE WEST VIRGINIA SENATE, et. al.

Tiffani Morgan Walton

(b) County of Residence of First Listed Plaintiff Greenbrier
(EXCEPT IN U.S. PLAINTIFF CASES)

County of Residence of First Listed Defendant Kanawha
(IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
. THE TRACT OF LAND INVOLVED.
(€) Attomeys (Firm Name, Address, and Telephone Number) Attorneys (If Known)

ACLU of West Virginia, P.O. Box 3952, Charleston, WV
25339, (304)345-9246 (See Attachment)

II. BASIS OF JURISDICTION (Place an "X in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X" in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
[J1 us. Government [X]3 Federal Question PTF  DEF PTF  DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State [X]1 [X] 1 Incorporated or Principal Place [ ] 4 []4
of Business In This State
E] 2 U.S. Government D4 Diversity Citizen of Another State I:] 2 [:] 2 Incorporated and Principal Place D 5 D 5
Defendant (Indicate Citizenship of Parties in Item 11]) of Business In Another State
Citizen or Subject of 2 [03 [ 3 Foreign Nation e [s
Foreign Country
NATURE OF SUIT iace an X" Click here for: Nature of Su1t Code Descriptions.
CONTRAC ___ | FORFEITURE/PENALTY | = BANKRUPTCY: “OTHER STATUTES
110 Insurance PERSONAL INJURY PERSONAL INJURY :I()ZS Drug Related Seizure 422 Appeal 28 USC 158 3 375 False Claims Act
120 Marine 310 Airplane D 365 Personal Injury - of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC
130 Miller Act 315 Airplane Product Product Liability :]690 Other 28 USC 157 3729(a))
140 Negotiable Instrument Liability [:] 367 Health Care/ INTELLECTUAL :] 400 State Reapportionment
D 150 Recovery of Overpayment 320 Assault, Libel & Pharmaceutical ROPERTY RIGHTS [ ] 410 Antitrust
& Enforcement of Judgment| Slander Personal Injury 820 Copyrights 430 Banks and Banking
151 Medicare Act 330 Federal Employers’ Product Liability 830 Patent 450 Commerce
H 152 Recovery of Defaulted Liability [[] 368 Asbestos Personal ﬂ 835 Patent - Abbreviated 460 Deportation
Student Loans 340 Marine Injury Product New Drug Application 470 Racketeer Influenced and
(Excludes Veterans) 345 Marine Product Liability 840 Trademark Corrupt Organizations
[[] 153 Recovery of Overpayment Liability PERSONAL PROPERTY RRL 880 Defend Trade Secrets || 480 Consumer Credit
of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud 710 Fair Labor Standards Act of 2016 (15 USC 1681 or 1692)
[] 160 Stockholders” Suits ; 355 Motor Vehicle B 371 Truth in Lending Act 485 Telephone Consumer
190 Other Contract Product Liability [ _] 380 Other Personal 720 Labor/Management R = Protection Act
195 Contract Product Liability :l 360 Other Personal Property Damage Relations 861 HIA (1395ff) 3 490 Cable/Sat TV
196 Franchise Inj D 385 Property Damage 740 Railway Labor Act 862 Black Lung (923) 850 Securities/Commodities/
:l 362 Personal Injury - Product Liability 3751 Family and Medical 863 DIWC/DIWW (405(g)) Exchange
Medlcal Malpractice Leave Act 864 SSID Title XVI 890 Other Statutory Actions
'REAL ; X P 790 Other Labor Litigation 865 RSI (405(g)) 891 Agricultural Acts
210 Land Condemnauon x 440 Other Civil nghts Habcas Corpus 791 Employee Retirement 893 Environmental Matters
220 Foreclosure 441 Voting B 463 Alien Detainee Income Security Act A X S| | 895 Freedom of Information
230 Rent Lease & Ejectment 442 Employment 510 Motions to Vacate | ] 870 Taxes (US. Plamuff Act
240 Torts to Land 443 Housing/ Sentence or Defendant) 896 Arbitration
245 Tort Product Liability Accommodations [ ] 530 General [ ] 871 IRS—Third Party 899 Administrative Procedure
[[]290 All Other Real Property 445 Amer. w/Disabilities -|_| 535 Death Penalty , - 26 USC 7609 Act/Review or Appeal of
Employment Other: 462 Naturalization Application Agency Decision
446 Amer. w/Disabilities -| | 540 Mandamus & Other 465 Other Immigration ] 950 Constitutionality of
Other 550 Civil Rights Actions State Statutes
448 Education 555 Prison Condition
560 Civil Detainee -
Conditions of
Confi

V. ORIGIN (Piace an “X” in One Box Only)

[x]! Original []? Removed from []3 Remanded from []#4 Reinstatedor [7] 5 Transferred from 6 Multidistrict 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation - Litigation -
ga
(specify) Transfer Direct File

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
The First Amendment to the United States Constitution

Brief description of cause:
An action seeking emergency declaratory and injunctive relief against state government officials for violating Plaintiff's free speech rights

V1. CAUSE OF ACTION

VII. REQUESTED IN  [] CHECKIF THISIS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND:  [JYes [X]No
VIIL. RELATED CASE(S) s ’
(See instructions):
IF ANY JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
August 22, 2022 /s/ Loree Stark
FOR OFFICE USE ONLY
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE




Tiffani Morgan Walton v. The West Virginia Senate, et. al.
PLAINTIFF’S ATTORNEYS

Loree Stark (WV Bar No. 12936)

AMERICAN CIVIL LIBERTIES UNION OF WEST VIRGINIA FOUNDATION
P.O. Box 3952

Charleston, WV 25339-3952

Phone: (914) 393-4614

Email: Istark@acluwv.org

Nicholas Ward (WV Bar No. 13703)

AMERICAN CIVIL LIBERTIES UNION OF WEST VIRGINIA FOUNDATION
P.O. Box 3952

Charleston, WV 25339-3952

Phone: (304) 345-9246

Email: nward@acluwv.org



mailto:lstark@acluwv.org
mailto:nward@acluwv.org

Tiffani Morgan Walton v. The West Virginia Senate, et. al.
DEFENDANT LIST

Craig Blair, in his official capacity as President of the West Virginia Senate

Grover Miller, in his official capacity as Assistant Sergeant-at-Arms for the West Virginia
Senate

Kevin Foreman, in his official capacity as Director of the West Virginia Division of
Protective Services

Van Armstrong, in his official capacity as an officer for the West Virginia Division of
Protective Services



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

Tiffani Morgan Walton,

Plaintiff,

V. Civil Action No.

CRAIG BLAIR, in his official capacity

as President of the West Virginia Senate;
GROVER MILLER, in his official capacity

as Assistant Sergeant-at-Arms

for the West Virginia Senate; KEVIN FOREMAN,
in his official capacity as Director of the

West Virginia Division of Protective Services;
and VAN ARMSTRONG, in his official capacity
as an officer for the West Virginia Division

of Protective Services,

Defendants.

PLAINTIFF’S VERIFIED COMPLAINT FOR DECLARATORY AND EMERGENCY
INJUNCTIVE RELIEF FOR CONSTITUTIONAL VIOLATIONS

This action seeks emergency declaratory and injunctive relief for violations of the
constitutional rights of individuals to video record and to photograph government
proceedings open to the public.

INTRODUCTION

On July 29, 2022, West Virginians assembled in droves at the State Capitol to exercise
their right to engage in a hallmark of democracy: participating in the legislative process. That
day, legislators debated and voted on a critical issue of public importance—the future of
abortion access in the state after the fall of Roe v. Wade.

While legislators debated policy that could amount to a total ban on abortion, West



Virginians—both for and against abortion rights—closely followed the process, many inside
the Capitol but others from across the state observing via the legislature’s livestream, or
through photos and videos posted to social media by people in attendance.

Plaintiff Tiffani Morgan Walton is just one of the many individuals who observed
Senate proceedings that day, primarily from the Senate “gallery,” a section of seating
provided specifically for members of the public to observe the legislative process in person.
As she watched from the gallery, she recorded video via her cell phone of the floor debate
regarding House Bill 302 (HB 302), proposed legislation relating to access to abortion care.
Although she had recorded other government proceedings that day, including a debate on
separate legislation related to the personal income tax (HB 303), she was told, first by agents
employed by the legislature, under the authority of Senate President Craig Blair, and then by
law enforcement employed by the West Virginia Division of Protective Services (Capitol
Police), under the authority of Director Kevin Foreman, that she was not permitted to record
the proceedings related to HB 302, and she was ultimately removed from the gallery, the
only venue by which she would be able to observe in person the legislative debate. Ms.
Walton then explained she had a legal right to record and was informed she would be
arrested and ejected from the entire Capitol building if she did not cease to record or if she
sought to re-enter the gallery.

Observing the actions of government actors in public is activity protected by the First
Amendment of the U.S. Constitution. The government violated Ms. Morgan’s fundamental
right to free speech when the West Virginia Senate, under the direction of Senate President
Craig Blair, and the West Virginia Capitol Police, under the direction of Defendant Foreman,

prohibited Ms. Morgan from recording the actions of legislators and retaliated against her by



preventing her from re-entering the gallery to watch the proceedings and when they
demanded she leave the Capitol entirely and threatened arrest if she attempted to re-enter
the gallery or to exercise her constitutional rights to free speech.

This is an action for declaratory judgment, preliminary and permanent injunctive
relief, and money damages brought under 42 U.S.C. §1983 and the First Amendment to the
United States Constitution against Senate President Craig Blair, West Virginia Division of
Protective Services Director Kevin Foreman, Senate Assistant Sergeant-at-Arms Grover
Miller, and Capitol Police Corporal Van Armstrong.

Emergency preliminary relief is appropriate in this matter because the Senate and its
committees are scheduled to meet, at the latest, on September 11-13, which is approximately
20 days from the date of this filing. The meetings which are scheduled on those dates are
primarily open to the public and are meetings at which individuals will have a constitutional
right to observe and record. The legislature may reconvene sooner, as the debated legislation
central to this Complaint is at the time of filing stalled as the legislature convenes a
“conference committee,” composed of members of each chamber, to consider the proposed
legislation. Defendant Blair’s office has reportedly confirmed that the committee meetings

will be open to the public.! Emergency preliminary relief is appropriate as it is the only

! See lan Karbal, ‘Keep the door closed’: Inside the chaotic week when West Virginia
Republicans’ efforts to ban abortion stalled, MOUNTAIN STATE SPOTLIGHT, Aug. 3, 2022,
available at https://mountainstatespotlight.org/2022/08/03/inside-the-chaotic-week-
when-west-virginia-republicans-efforts-to-ban-abortion-stalled.



mechanism to ensure Ms. Walton’s rights will be protected and that she will be free from
retaliation when observing imminent Senate proceedings.

Ms. Walton alleges that the West Virginia Senate and the Capitol Police have a custom,
pattern, practice or policy of authorizing agents to retaliate against individuals for exercising
their right to record public government proceedings.

Plaintiff requests, under 42 U.S.C. § 1983 and the historic equity powers of the federal
courts, that this Court issue an emergency temporary restraining order, or, in the alternative,
emergency preliminary injunctive relief, to enjoin immediately Defendant officials of the
West Virginia Senate and the West Virginia Division of Protective Services from prohibiting
the use of recording devices by the general public during open meetings in the legislature,
and from unlawfully retaliating against individuals who are recording or photographing

proceedings in the legislature which are open to the public.

PARTIES
1. Plaintiff Tiffani Morgan Walton is a West Virginia resident who resides in Greenbrier
County.
2. Defendant Craig Blair was, at all times here mentioned, the President of the West

Virginia Senate, one of two houses in the West Virginia legislature. The West Virginia Senate
regularly convenes in the State Capitol Complex in Charleston, the county seat of Kanawha
County, West Virginia. Defendant Blair is vested with authority and responsibility for the
staffing, administration, operation, and control of the West Virginia Senate, including the

ultimate oversight of all employees and agents? of the West Virginia Senate and with

2The term “agents” in this pleading includes individuals employed by the West Virginia
Senate on a part-time or per diem basis.



authority to promulgate, amend, and implement policies and procedures within the West
Virginia Senate to ensure constitutional compliance with said policies. Defendant Blair is
named in his official capacity for the purposes of seeking injunctive and declaratory relief.
3. Defendant Kevin Foreman was, at all times here mentioned, the Director of the West
Virginia Division of Protective Services, also known as the Capitol Police. Defendant Foreman
is vested with authority and responsibility for the staffing, administration, operation, and
control of the Capitol Police, including the oversight of all Capitol Police employees and with
authority to promulgate, amend, and implement policies and procedures within the Capitol
Police to ensure constitutional compliance with said policies. Defendant Foreman is named
in his official capacity for the purposes of seeking injunctive and declaratory relief.
4, Defendant Grover Miller was, at all times here mentioned, the Assistant Sergeant-at-
Arms for the West Virginia Senate and was acting under the color of state law. Defendant
Miller is named in his official capacity.
5. Defendant Van Armstrong was, at all times here mentioned, a corporal and officer for
the West Virginia Division of Protective Services, also known as the Capitol Police, and was
acting under the color of state law. Defendant Armstrong is named in his official capacity.
JURISDICTION AND VENUE
6. This Court has subject matter jurisdiction over this dispute pursuant to 28 U.S.C. §§
1331, 1343 because Plaintiff seeks redress for the deprivations of rights guaranteed by the
Constitution of the United States.
7. This Court has personal jurisdiction over Defendants because they are domiciled in
West Virginia and because their denial of Plaintiff's rights under the United States

Constitution occurred in West Virginia.



8. This is an action for injunctive and declaratory relief pursuant to 42 U.S.C. § 1983 to
protect the rights of Plaintiff as guaranteed to her under the Fourteenth Amendment to the
United States Constitution.
9. Venue is proper in the United States District Court in the Southern District, Charleston
Division, because a substantial part of the events or omissions giving rise to the claim
occurred in this District.

STATEMENT OF THE FACTS
A Legislative Convening to Address Access to Abortion Care
10. On Wednesday, July 20, 2022, West Virginia Governor Jim Justice issued an executive
proclamation, calling for the convening of a “special session” of the state legislature at 12
p.m. on Monday, July 25, 2022.
11.  The proclamation outlined the topics Governor Justice requested the legislature to
consider, focusing primarily on his administration’s proposed legislation relating to personal
income tax.
12.  On July 25, the day on which the convening was to commence, Governor Justice
shortly before 12 p.m. amended the proclamation to add an additional item: a request that
the legislature consider and pass a new statutory framework governing abortion care in light
of a United States Supreme Court decision issued on June 24, 2022 in Dobbs v. Jackson
Women’s Health Organization, in which the Supreme Court overruled its decision in Roe v.
Wade, the landmark case that established a constitutional right to abortion.
13.  The legislature in the following days convened in committee meetings and on the
floors of the Senate and House chambers to debate legislation that would restrict abortion

care in West Virginia.



14. On July 28, 2022, the West Virginia House of Delegates passed House Bill 302, which,
if passed and signed into law, would ban all abortions in West Virginia except in certain
situations and would impose significant penalties on abortion care providers.

15.  Upon passage in the House of Delegates, the bill was transmitted to the West Virginia
Senate.

16.  The following day, July 29, the West Virginia Senate took up for consideration HB 302.
17. The Senate and House were unable to agree on an amended version of HB 302. The
bill was referred for consideration of a “conference committee,” and therefore the bill did not
advance further prior to the recess of the legislature the evening of July 29.

Ms. Walton'’s Interest in HB 302 and the Exercise of Her Constitutional Right
to Record Government Officials and Proceedings

18.  As a West Virginia resident, Ms. Walton has a general interest in proposed legislation
under consideration by the West Virginia legislature, and how any such legislation might
impact herself, her community, and her state.

19.  Ms. Walton traveled to the West Virginia Capitol Complex on July 29, the final day of
special session, to observe debate on both HB 303, the proposed legislation regarding
personal income tax, and HB 302.

20. At approximately 12:30 p.m., Ms. Walton and other members of the public entered
the Senate Gallery. Prior to entering the Gallery, they were informed by a Senate Doorkeeper
that recording video and taking photographs would not be permitted once the Senate came
to order.

21.  Asheet of paper was taped to the ledge in front of the first row of seats in the Senate
Gallery that read, “While in Gallery: Turn off cell phones, no flash photography, no leaning

on railing.”



22.  Notably, the posted sign in the Senate Gallery does not prohibit recording video.

23. As Ms. Walton waited for the Senate to begin debate HB 302, Defendant Blair
announced that the Senate was going to take a brief recess. She and others exited the Senate
Gallery.

24.  During the Senate’s recess, the American Civil Liberties Union of West Virginia (ACLU-
WYV) became aware that individuals in the Senate Gallery had been told they were not
permitted to record video or take photographs during the Senate’s session.

25.  Atapproximately 1:53 p.m., the ACLU-WYV, via undersigned counsel, sent via email a
letter to Defendant Blair advising him that people sitting in the Senate Galley were expressly
permitted by law to record video and take photographs during open governmental
proceedings, including the Special Session, in accordance with the West Virginia’s Open
Governmental Proceedings Act, which expressly provides a right to photograph and record
public proceedings. See Exhibit A.

26. ACLU-WV also posted the letter on its website as well as its social media channels,
including Facebook, Twitter, and Instagram.

27.  Atapproximately 2:30 p.m., the Senate returned from recess and Ms. Walton returned
to the Senate Gallery. When the Senate resumed at approximately 2:30 p.m., the body began
debate on HB 303, the separate proposed legislation addressing the Governor’s proposed
income tax cut.

28.  Ms. Walton returned to the Senate Gallery to observe the proceedings and recorded
portions of the personal income tax debate without incident.

29. At approximately 4:00 p.m., the Senate began debate on HB 302, the proposed

abortion legislation.



30. Atapproximately 4:31 p.m., Ms. Walton began recording debate on HB 302 from her
seat in the Senate Gallery.

31.  Almost immediately after Ms. Walton began recording the proceedings, Defendant
Grover Miller approached Ms. Walton and demanded she stop recording debate on the bill.
32. Defendant Miller informed Ms. Walton that if she continued to record video, she
would be ejected from the Senate Gallery.

33.  Ms. Walton informed Defendant Miller that she was permitted to record video of the
debate in accordance with the West Virginia Open Governmental Proceedings Act. Ms.
Walton then conveyed to Defendant Miller the letter ACLU-WV sent to Defendant Blair
earlier that afternoon.

34. Defendant Miller then demanded Ms. Walton move into the hallway outside of the
gallery as the two continued to disagree as to whether Ms. Walton had the right to record the
debate on the bill.

35.  As Defendant Miller and Ms. Walton continued to disagree, Capitol Police officers
approached.

36. Once Ms. Walton was moved outside the Senate Gallery, she began recording her

interaction with Defendant Miller and the Capitol Police officers.3

* A recording of the exchange between Ms. Walton, the Capitol Police officers, and
Defendant Miller can be found embedded in an article which summarized the events of the
week. See lan Karbal, ‘Keep the door closed’: Inside the chaotic week when West Virginia
Republicans’ efforts to ban abortion stalled, MOUNTAIN STATE SPOTLIGHT, Aug. 3, 2022,
available at https://mountainstatespotlight.org/2022/08/03/inside-the-chaotic-week-
when-west-virginia-republicans-efforts-to-ban-abortion-stalled.



37.  Ms. Walton asked one officer, Defendant Armstrong, “Why am I being escorted out of
the Senate [Gallery]?” Defendant Armstrong responded, “Because you're interrupting.”

38.  Ms. Walton told Defendant Armstrong, “I was just recording. I wasn't being loud. I
wasn't saying anything. I was just recording.”

39. Defendant Armstrong then asked Ms. Walton if she saw the sign that says not to
record. In response, Ms. Walton told Defendant Armstrong that she had a legal right to
record. Defendant Armstrong responded, “No you can't.”

40.  Ms. Walton then told Defendant Armstrong, "I think I can. The ACLU said that I can.”
Defendant Armstrong responded, "ACLU? No."

41.  As Ms. Walton and Defendant Armstrong waited for another officer to retrieve her
belongings from the Senate Gallery, Ms. Walton again stated, “I'm just recording. [ wasn't
saying anything. I'm just recording a public process. I'm a public citizen. This is a public
hearing. | can have my phone out, just like he can record me, I can record them. It's all live
streamed on Facebook anyway.”

42.  Ms. Walton then asked, “Just to be clear you are kicking me out of a public event, me,
a public citizen . .. I have a right to peacefully record what’s happening.” To this, Defendant
Armstrong responded, “No you don't.” The second officer then said, "You don't have a right
to disturb the process.” Ms. Walton informed both officers, “I am definitely not disturbing
anything just because I have my phone out. The Senators have their phones out!”

43.  In response, Defendant Miller told Ms. Walton, “You are disturbing . . . because you
are not following the rules. This is only public if you follow the rules. If you can't follow the

rules, then you have to excuse yourself.”

10



44, Ms. Walton responded to Defendant Miller with, “there's no rule that I can't record,
just no flash photography.” Defendant Miller then told Ms. Walton, “You're not listening at
all. You just need to be escorted out, that’s all.”

45.  Ms. Walton told Defendant Miller, “I was listening to my rights being taken away. ['m
not listening to you tell me I can't publicly record a public process.”

46.  To this, Defendant Miller suggested Ms. Walton should complain “to the appropriate
people” if she thought her rights were being “offended.” Ms. Walton then told Defendant
Miller, “Well, I'm sure I will.”

47.  Ms. Walton then asked Defendants Miller and Armstrong, “Can I just go back in and
listen quietly?” In response, Defendant Miller told Ms. Walton, “No. You lost your right to do
that.”

48.  Ms. Walton then informed the officers and Defendant Miller, “I did not lose any rights.
[ didn't break any laws. I'm losing rights right now, sure, it's happening right now, but I'm
not breaking any laws. I was recording peacefully.”

49. Inresponse, Defendant Miller told Ms. Walton, “You don't have the right to go against
any rules that we set in here, and you're doing that, and ['ve explained that to you two or
three times today. Ms. Walton responded to Defendant Miller, “Because I have a right to
record a public process.”

50. As Defendant Armstrong and another officer attempted to move Ms. Walton down
the steps leading away from the Senate Gallery, Ms. Walton again asked, “just to be clear, am
[ being kicked out of the vicinity?” Defendant Armstrong responded, “No, no you just go down

to the area where we started at earlier today. Outside the chamber.”

11



51. Moments later, Defendant Foreman, along with at least four additional Capitol Police
officers, approached Ms. Walton. Defendant Foreman informed Ms. Walton, “You can go
outside the [Senate] Chamber at the bottom of the steps. You can do that, or you'll be out of
the building. You choose.”

52.  Ms. Walton asked, “so I'm being kicked out of earshot of the public proceedings?” To
this, Defendant Foreman told Ms. Walton, “You can go down to the bottom of the steps.
They’ve told you. Yes, you have. You've violated the rules and you need to go down to the
bottom of the steps.” Ms. Walton then responded, “I didn’t violate any rules.”

53.  Defendant Armstrong then told Ms. Walton, “One or the other. You tell us what you
want to do. Do you want to leave the building or do you want to ...” Ms. Walton responded,
"I have a right to record public process. I have a right to record public process. I know my
rights.”

54. In response to this, Defendant Armstrong laughed at Ms. Walton. Ms. Walton asked
Defendant Armstrong if he found her statement to be funny.

55. Defendant Armstrong again laughed and responded, “yeah.”

56. Officer Workman stated, “You need to move, lady. You'll be arrested. You'll be
arrested.”

57.  Defendant Foreman then told Ms. Walton, “Let's go down the steps. You're not going
to stay here.” Ms. Walton again asked, “So I am being kicked out of a public building? As a
public citizen?” To this, Officer Workman told Ms. Walton, “Yes, you are.”

58. Defendant Foreman then told Ms. Walton, “You can go right down to the bottom . ..

you've been removed from the [Senate] Gallery.”
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59.  Three Capitol Police Officers and Defendant Foreman then escorted Ms. Walton away
from the Senate Gallery and into the Senate lobby.

60.  Asshewas escorted down the stairs, Ms. Walton said, “Absolutely. Thank you so much
for kicking me out of a public building, for recording a public process, as a public citizen, who
was not causing any disturbance to the hearing itself.”

61.  Ms. Walton was not permitted to return to the Senate Gallery to observe debate on
HB 302. Although Defendant Blair later in the day, at approximately 5:50 p.m., ordered that
the galleries be cleared, at the time of Ms. Walton’s interactions with the Capitol Police and
Defendant Miller, other individuals were still permitted to remain in the gallery

62. Ms. Walton was observing the public legislative process peacefully but was still
ejected from the gallery for exercising her free speech rights as protected by the First
Amendment.

63.  When Ms. Walton engaged with police officers and agents of the West Virginia Senate,
she spoke calmly when asserting her rights and was not disruptive.

64.  Atno time did Ms. Walton do anything that would allow a reasonable officer or agent
of the West Virginia Senate to believe that she was engaged in any unlawful activity.

65.  Atno time did Ms. Walton do anything that would have allowed a reasonable officer
or agent of the West Virginia Senate to believe there was legal cause to violate her
constitutional right to record and to retaliate by prohibiting Ms. Walton from re-entering the
gallery or continuing to record.

66. In his capacity as Senate President, Defendant Blair knows, or should know, that the

acts of Defendant Miller against Ms. Walton were unconstitutional.
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67. Upon information and belief, as part of his responsibilities as Senate President,
Defendant Blair reviews all reports and complaints against the employees and agents of the
West Virginia Senate, including Defendant Miller.

68.  Defendant Blair’s failure to stop Defendant Miller from violating Ms. Walton'’s right to
record, and to retaliate against her for exercising those rights, despite his actual knowledge
of those occurrences, amounts to deliberate indifference to the constitutional rights of West
Virginians to observe and record open governmental proceedings in the West Virginia
Senate.

69. Defendant Blair’s approval of practices such as those undertaken by Defendant Miller
proximately caused the constitutional injuries and harm suffered by Ms. Walton.

70.  Asadirect and proximate result of the Defendants’ actions, Ms. Walton suffered the
following injuries and damages:

(a) Violation of her rights under the First Amendment to the United States
Constitution, as applied to the states by the Fourteenth Amendment, and to be retaliated in
any way for engaging in constitutionally protected speech or conduct;

(b)  Emotional trauma, humiliation, and distress.

71.  The West Virginia Senate, under the direction of Defendant Blair and by virtue of
custom, pattern, practice, training and/or policy, authorizes its employees and agents to
prohibit the general public from recording open governmental proceedings and to
unlawfully retaliate against the general public for exercising its right to observe and record
open proceedings.

72.  The West Virginia Capitol Police, under the direction of Defendant Foreman and, by

virtue of custom, pattern, practice, training and/or policy authorizes its employees and
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agents to prohibit the general public from recording open governmental proceedings in
violation of both the Open Meetings Act and the federal and state constitutions.
73.  Defendants collectively are deliberately indifferent to the right to record as protected
under the United States Constitution.

FIRST CAUSE OF ACTION

First Amendment Retaliation

(Against All Defendants)
74.  Plaintiff incorporates by reference the foregoing paragraphs.
75.  Observing government activities is a legitimate means of gathering information for
public dissemination and is expressive conduct protected by the First Amendment to the
United States Constitution.
76.  The unlawful actions of Defendants Foreman, Armstrong, and Miller in prohibiting
Ms. Walton from recording and enjoining her from participating in and observing in the
legislative process, constitutes unlawful retaliation against Ms. Walton by public officials for
engaging in activities protected by the First Amendment to the United States Constitution.
77.  Defendants Foreman and Blair are responsible for the violations of Plaintiff’s
constitutional rights because the actions of Defendants Foreman, Armstrong, and Miller
resulted from the deliberate indifference to a custom, pattern, practice, or policy of allowing
the Capitol Police, the Assistant Sergeant at Arms of the West Virginia Senate and other
agents of the West Virginia Senate to retaliate against individuals for expressive conduct in
videotaping open government meetings, when the Capitol Police and agents of the Senate are

undertaking their official duties, and/or resulted from a deliberate or indifferent failure to

train, supervise, and discipline officers and agents of the Senate who engage in such conduct.
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PRAYER FOR RELIEF
WHEREFORE, in light of the foregoing, Plaintiff respectfully requests the following:
78. Enter a declaratory judgment that the Defendants violated Plaintiff's First
Amendment right to observe and record government actions;
79.  Issue immediate emergency and injunctive relief, permanently enjoining Defendants
from prohibiting individuals to observe and record open governmental proceedings;
80.  Waive any requirement for the posting of a bond as security for entry of temporary
or preliminary injunctive relief;
81.  Award Plaintiff costs, expenses, and reasonable attorneys’ fees pursuant to 42 U.S.C.
§ 1988 and other applicable laws; and

82.  Granting such other and further relief as the Court deems just and proper.

Respectfully submitted,

Plaintiff,
TIFFANI MORGAN WALTON,
By counsel,

/s/ Loree Stark

Loree Stark (WV Bar # 12936)

Nicholas Ward (WV Bar # 13703)

American Civil Liberties Union of West Virginia
P. 0. Box 3952

Charleston, WV 25339-3952

Phone: (914) 393-4614

Email: Istark@acluwv.org
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VERIFICATION OF TIFFANI MORGAN WALTON

I, Tiffani Morgan Walton, hereby declare as follows:
I am over the age of eighteen and otherwise competent to testify.

I HEREBY DECLARE, UNDER PENALTIES OF PERJURY, THAT I HAVE READ
THE FOREGOING VERIFIED COMPLAINT AND THE FACTUAL
ALLEGATIONS ARE, TO THE BEST OF MY KNOWLEDGE AND BELIEF, TRUE
AND ACCURATE.

sl Tiffany Morgan Walton
Tiffani Morgan Walton

August 22, 2022



	Scan 22 Aug 22 · 14·11·29.pdf
	FINAL combined complaint.pdf
	Scan 22 Aug 22 · 13·59·24.pdf
	FEDERAL_Plaintiff's attorneys re WV Senate Open Meetings .pdf
	FEDERAL Defendant List.pdf
	LS FINAL.pdf
	FIRST CAUSE OF ACTION

	FEDERAL_Verification of Tiffani Morgan Walton .pdf




